Contemporary Business Law, 8e (Cheeseman)

Chapter 7   Intellectual Property and Cyber Piracy

1) Which of the following would be considered to be a part of intellectual property?

A) buildings

B) vehicles

C) mortgage contracts

D) patents

Answer:  D

Difficulty:  Easy

Topic:  Intellectual Property

LO:  1

2) Intellectual property falls into a category of property known as ________ property.

A) moveable 

B) real 

C) tangible

D) intangible

Answer:  D

Difficulty:  Easy

Topic:  Intellectual Property

LO:  1

3) A ________ is a product formula, pattern, design, compilation of data, customer list, or other covert business information.

A) copyright

B) patent

C) trade secret

D) trademark

Answer:  C

Difficulty:  Easy

Topic:  Trade Secret

LO:  1

4) A closely guarded formula for a recipe protected by a soft drink manufacturer would be considered as an example of a ________. 

A) copyright

B) patent

C) trademark

D) trade secret

Answer:  D

Difficulty:  Easy

Topic:  Trade Secret

LO:  1

5) If a competitor reverse engineers a trade secret, then the competitor is ________.

A) allowed to use the trade secret but not the original trademark

B) rightfully allowed co-ownership to original trademark of the trade secret

C) disallowed to gain commercially from the trade secret

D) obliged by law to release the trade secret to its original owner 

Answer:  A

Difficulty:  Moderate

Topic:  Trade Secret

LO:  1

6) A competitor can lawfully use a rival's trade secret if the competitor got the trade secret by means of ________.

A) economic sabotage

B) reverse engineering

C) industrial espionage

D) misappropriation

Answer:  B

Difficulty:  Easy

Topic:  Trade Secret

LO:  1

7) Which of the following is true of trade secrets?

A) They are used by their owners to set themselves apart from their competitors.

B) They are widely known and are considered common knowledge in the market.

C) They are suspect to lawful appropriation through the use of industrial espionage.

D) They are vulnerable to unlawful misappropriation through the use of reverse engineering.

Answer:  A

Difficulty:  Easy

Topic:  Trade Secret

LO:  1

8) Patents, copyrights, trademarks, and trade secrets are types of ________ property.

A) immovable

B) real

C) intellectual

D) destructible

Answer:  C

Difficulty:  Easy

Topic:  Intellectual Property

LO:  1

9) Which of the following is true of intellectual property?

A) It falls under a category of property known as tangible rights.

B) It is less subject to misappropriation than is tangible property.

C) It is beyond the scope of federal and civil law.

D) It describes property developed through a creative process.

Answer:  D

Difficulty:  Easy

Topic:  Intellectual Property

LO:  1

10) ________ of a trade secret arises when one party has unlawfully acquired a trade secret through bribery or industrial espionage.

A) Reverse engineering

B) Misappropriation

C) Tarnishment

D) Blurring

Answer:  B

Difficulty:  Easy

Topic:  Trade Secret

LO:  1

11) A ________ is a grant by the federal government upon the inventor of an invention for the exclusive right to use, sell, or license the invention for a limited amount of time.

A) geographical indication

B) patent

C) copyright

D) trademark

Answer:  B

Difficulty:  Easy

Topic:  Patent

LO:  2

12) Which of the following can be patented as a utility patent?

A) a lithograph of a court proceeding

B) a theory involving intangible abstractions

C) a sound recording of an opera

D) a schematic depiction of a motor

Answer:  D

Difficulty:  Easy

Topic:  Patent

LO:  2

13) Which of the following can be patented as a design patent?

A) an academic book on chemical engineering

B) a blueprint of a hood ornament of a car

C) a photograph of a rare comet sighting

D) a map excavated from an archaeological site

Answer:  B

Difficulty:  Easy

Topic:  Patent

LO:  2

14) Which of the following is true of patent laws?

A) They allow inventors the right to license their inventions for an indefinite period of time.

B) They are legislated and enforced at the state level. 

C) They don't allow patent applications to be submitted electronically.

D) They are enacted to incentivize inventors and prevent infringement of inventions.

Answer:  D

Difficulty:  Moderate

Topic:  Patent

LO:  2

15) A patent number is a number assigned to a patent ________.

A) during its application process

B) when the patent is pending

C) once the patent is granted

D) when it comes under investigation

Answer:  C

Difficulty:  Easy

Topic:  Patent

LO:  2

16) According to the public use doctrine for patents, ________.

A) a patent will not be granted if the invention was already in public use for one year before filing an application

B) an invention cannot be used in the public domain prior to it being granted a patent

C) an inventor has to test his invention in the public domain, to measure its validity, before being granted a patent

D) a patent will always be under the first inventor's name unless he or she chooses to release it into the public domain

Answer:  A

Difficulty:  Easy

Topic:  Patent

LO:  2

17) Which of the following statements is true of the patent period in the United States?

A) After the patent period runs out, the patented invention is retracted from the public domain.

B) After the patent period runs out, the patented invention enters the inventor's private domain.

C) The patent period begins to run from the date the patent application is filed.

D) The patent period begins to run from the date the patent is issued.

Answer:  C

Difficulty:  Easy

Topic:  Patent

LO:  2

18) Which of the following provisions does the American Inventors Protection Act make?

A) It allows the inventor to file a provisional application with the Patent and Trademark Office.

B) It provides the inventor with three weeks to file a patent application with the Patent and Trademark Office.

C) It prevents non-patent holders from challenging the inventor's patent application.

D) It protects the inventor from any reexamination of the patent application.

Answer:  A

Difficulty:  Moderate

Topic:  Patent

LO:  2

19) Which of the following types of patents is valid only for a period of fourteen years?

A) utility patent

B) process patent

C) method patent

D) design patent

Answer:  D

Difficulty:  Easy

Topic:  Patent

LO:  2

20) A ________ patent may be obtained for the ornamental nonfunctional design of an item.

A) design

B) process

C) method

D) utility

Answer:  A

Difficulty:  Easy

Topic:  Patent

LO:  2

21) Patent ________ is defined as the unauthorized use of another's patent.

A) application

B) infringement

C) prosecution

D) litigation

Answer:  B

Difficulty:  Easy

Topic:  Patent

LO:  2

22) After careful deliberation, the U.S. Patent and Trademark Office (PTO) categorically concluded that a proposed invention is novel, useful, and nonobvious. Which of the following courses of action will the PTO undertake next as part of its evaluation process?

A) Reject the patent application for the invention.

B) Approve the patent application for the invention.

C) Assign a patent number for the invention and affix the word "patent" on the patented article.

D) Retract patent number for the invention and affix the word "patent" on the patented article.

Answer:  B

Difficulty:  Easy

Topic:  Patent

LO:  2

23) Which of the following is a similarity between patents and copyrights?

A) Both expire after a period of time and then enter the public domain.

B) Both are applicable to functional machines, processes, and asexually reproduced plants.

C) Both subject the property they protect to the fair use doctrine.

D) Both are suspect to unlawful acquirement by the use of reverse engineering.

Answer:  A

Difficulty:  Easy

Topic:  Patent; Copyright

LO:  2

24) A ________ protects the functionality of an invention.

A) hallmark

B) design patent

C) utility patent

D) wordmark

Answer:  C

Difficulty:  Easy

Topic:  Patent

LO:  2

25) Which of the following is true of patents?

A) For an invention to be patented, it has to be novel, useful, and obvious.

B) A patent number is assigned to a patent that is granted.

C) Patents last for an indefinite period of time and are the sole property of the inventor.

D) The patent term for a given patent begins to run from the date the patent is granted.

Answer:  B

Difficulty:  Easy

Topic:  Patent

LO:  2

26) Which of the following is true of utility patents?

A) They are used to patent machines and processes.

B) They are obtained for the ornamental nonfunctional design of an item.

C) They are valid for the lifetime of the inventor.

D) They are implemented to protect intangible abstractions.

Answer:  A

Difficulty:  Easy

Topic:  Patent

LO:  2

27) The words "patent pending" are placed on a prospective patent when the patent application is ________.

A) assigned a patent number and its validity is verified

B) approved and the patent is granted

C) filed but the patent has not yet been issued

D) rejected and the patent is denied

Answer:  C

Difficulty:  Easy

Topic:  Patent

LO:  2

28) A comedy television show performing a satire involving a famous celebrity is an example of ________.

A) public use doctrine

B) parody fair use

C) copyright infringement

D) basic trademark dilution

Answer:  B

Difficulty:  Easy

Topic:  Copyright

LO:  3

29) How is a copyright different from a patent?

A) Copyrights are applied for mechanical inventions, while a patent is applied for tangible writings.

B) Patents have a limited term period, while copyrights carry lifelong terms.

C) Patents fall under the state law, while copyrights fall under federal law.

D) Copyrights should be novel, and useful, while patents need not be so.

Answer:  B

Difficulty:  Moderate

Topic:  Copyright

LO:  3

30) A ________ is a legal right that gives the author of qualifying subject matter, and who meets other requirements established by law, the exclusive right to publish, produce, sell, license, and distribute the work.

A) trade secret

B) trademark

C) copyright

D) service mark

Answer:  C

Difficulty:  Easy

Topic:  Copyright

LO:  3

31) Which of the following is suitable for copyrighting?

A) buildings

B) musical compositions

C) tacit business methods

D) product logos

Answer:  B

Difficulty:  Easy

Topic:  Copyright

LO:  3

32) What is the period of copyright protection provided for individuals?

A) Individuals are granted 95 years copyright protection from the year of creation of the work.

B) Businesses are granted 120 years copyright protection from the year of first publication of the work.

C) Individuals are granted copyright protection for their lifetime plus 70 years.

D) Individuals are granted 120 years of copyright protection from the year of first publication of the work.

Answer:  C

Difficulty:  Easy

Topic:  Copyright

LO:  3

33) Which one of the following would constitute a copyright infringement?

A) a quotation of a copyrighted novel in a news report

B) use of copyrighted material from a soap opera in a spoof or satire

C) reuse of large amounts of copyrighted film in a documentary

D) reproduction of large amounts of copyrighted documents in a court proceeding

Answer:  C

Difficulty:  Easy

Topic:  Copyright

LO:  3

34) In terms of copyright law, the use of copyrighted material in a satire or parody would be an example of ________.

A) copyright infringement

B) application of fair use doctrine

C) piracy

D) application of public use doctrine

Answer:  B

Difficulty:  Easy

Topic:  Copyright

LO:  3

35) Which of the following is true of the fair use doctrine?

A) It advocates the idea that a copyright holder's right in a work is absolute by law.

B) It forbids the use of copyrighted material in a satire or parody.

C) It helps copyright holders recover for copyright infringement where fair use is found.

D) It permits lawyers to use copyrighted material in a court proceeding.

Answer:  D

Difficulty:  Moderate

Topic:  Copyright

LO:  3

36) Which of the following is true of a copyright?

A) It is subject to the fair use doctrine that permits limited unauthorized use of copyrighted material.

B) It is signified by the symbol ® which must be placed on copyrighted work according to the Berne Convention.

C) It is applicable to intangible ideas and unwritten abstractions.

D) It is valid for an indefinite period of time and is permanently restricted from entry into the public domain.

Answer:  A

Difficulty:  Moderate

Topic:  Copyright

LO:  3

37) Which of the following is true of the registration of copyrights?

A) Registered works are not covered under the Copyright Term Extension Act of 1998.

B) Registration permits a holder to obtain statutory damages for copyright infringement.

C) Only published works can be registered at the U.S. Copyright Office.

D) All registered copyright materials must mandatorily place the word "copyright" on their copyrighted works.

Answer:  B

Difficulty:  Moderate

Topic:  Copyright

LO:  3

38) ________ is any trade name, symbol, word, logo, design, or device used to identify and distinguish goods of a manufacturer or seller or services of a provider from those of other manufacturers, sellers, or providers.

A) Trade secret

B) Trademark

C) Patent

D) Copyright

Answer:  B

Difficulty:  Easy

Topic:  Trademark

LO:  4

39) Which of the following intellectual properties is protected by the Lanham Act?

A) trademark

B) trade secret

C) copyright

D) patent

Answer:  A

Difficulty:  Easy

Topic:  Trademark

LO:  4

40) A company logo would be an example of a ________.

A) trade secret

B) patent

C) trademark

D) copyright

Answer:  C

Difficulty:  Easy

Topic:  Trademark

LO:  4

41) Which of the following is true of trademarks?

A) Words that are descriptive but have no secondary meaning cannot be trademarked.

B) Trademarks are subject to the fair use doctrine that allows lawful use of another's trademark.

C) Marks that resemble an already registered mark can be trademarked.

D) The coat of arms of a nation can be registered as a trademark with the U.S. Patent and Trademark Office.

Answer:  A

Difficulty:  Easy

Topic:  Trademark

LO:  4

42) ________ is a symbol that is used to designate marks that have been registered with the U.S. Patent and Trademark Office.

A) TM

B) SM

C) ©

D) ®

Answer:  D

Difficulty:  Easy

Topic:  Trademark

LO:  4

43) ________ is a symbol that designates an owner's legal claim to an unregistered mark that is associated with a product.

A) SM

B) TM

C) ®

D) ©

Answer:  B

Difficulty:  Easy

Topic:  Trademark

LO:  4

44) ________ is a symbol that designates an owner's legal claim to an unregistered mark that is associated with a service.

A) SM

B) TM

C) ©

D) ®

Answer:  A

Difficulty:  Easy

Topic:  Trademark

LO:  4

45) Which of the following is true of the collective membership mark?

A) It identifies people who have met standards set by the group owning the mark.

B) It identifies the goods that are produced by the group owning the mark.

C) It identifies the works of art that are provided by the group owning the mark.

D) It identifies the service marks and the trademarks of the group owning the mark.

Answer:  A

Difficulty:  Easy

Topic:  Trademark

LO:  4

46) Which of the following marks can be registered with the U.S. Patent and Trademark Office?

A) the coat of arms of a foreign nation

B) a standalone geographical name

C) the flag of a municipality

D) a surname accompanied by a fanciful name

Answer:  D

Difficulty:  Easy

Topic:  Trademark

LO:  4

47) Which of the following is true of the certification mark?

A) Its use is restricted to members within the organization owning the mark.

B) It is usually owned by a nonprofit association or organization.

C) It requires its holders to meet certain standards set by parties outside the organization.

D) It identifies membership in an organization but does not identify goods or services.

Answer:  B

Difficulty:  Easy

Topic:  Trademark

LO:  4

48) ________ occurs when a party uses another party's famous mark to designate a product or service in another market so that the unique significance of the famous mark is weakened.

A) Tarnishment

B) Blurring

C) Infringement

D) Astroturfing

Answer:  B

Difficulty:  Easy

Topic:  Trademark

LO:  4

49) In the context of trademarks, when does secondary meaning arise in a mark?

A) when a mark that resembles a mark already registered with the federal PTO is used for a new product or service

B) when descriptive words independent of the product are used to identify the product itself

C) when ordinary words establish new meaning due to its attachment to a product or service

D) when a distinctive mark or design is created for a new product or service

Answer:  C

Difficulty:  Easy

Topic:  Trademark

LO:  4

50) A ________ is a mark that confirms that a seller of a product or service has met certain requirements and standards established by the owner of the mark.

A) trademark

B) certification mark

C) wordmark

D) hallmark

Answer:  B

Difficulty:  Easy

Topic:  Trademark

LO:  4

51) A mark that indicates that a person has met the standards set by an organization and is a part of that organization is known as a ________.

A) collective membership mark

B) trademark

C) service mark

D) hallmark

Answer:  A

Difficulty:  Easy

Topic:  Trademark

LO:  4

52) ''A Diamond is Forever'' is a famous tagline used by The De Beers Diamond Company. Which of the following types of intellectual property would this tagline come under? 

A) patent

B) trade secret

C) trademark

D) copyright

Answer:  C

Difficulty:  Easy

Topic:  Trademark

LO:  4

53) A(n) ________ is a term for a mark that has become a common term for a product line or type of service and therefore has lost its trademark protection.

A) service mark

B) orphan work

C) generic name

D) hallmark

Answer:  C

Difficulty:  Easy

Topic:  Trademark

LO:  4

54) ________ occurs when a famous mark is linked to products of inferior quality or is portrayed in an unflattering context.

A) Blurring

B) Tarnishment

C) Basic dilution

D) Astroturfing

Answer:  B

Difficulty:  Easy

Topic:  Trademark

LO:  4

55) Which of the following is true of a generic name?

A) It is an obscure mark that is yet to be recognized widely.

B) It is perceived by the public as a common name rather than a trademark.

C) It is used to gain protection under trademark law by rigorous promotion of the mark.

D) It is implemented to turn a common name into a trademark.

Answer:  B

Difficulty:  Easy

Topic:  Trademark

LO:  4

56) Which of the following is true of an unregistered mark?

A) It is given a nationwide effect by the U.S. Patent and Trademark Office.

B) It provides that federal lawsuits may be brought to protect the mark.

C) It serves as constructive notice that the mark is the registrant's personal property.

D) It is accompanied by the TM or SM symbol until it is registered.

Answer:  D

Difficulty:  Easy

Topic:  Trademark

LO:  4

57) Which of the following is a similarity between the ® symbol and the © symbol?

A) Both are not mandatory to be used by their respective owners.

B) Both are valid for a period of 10 years after which both must be renewed.

C) Both are subject to the rules described by the fair use doctrine.

D) Both are valid for a period of 10 years after which neither can be renewed.

Answer:  A

Difficulty:  Easy

Topic:  Trademark

LO:  4

58) Which of the following federal statutes was enacted by the Congress to protect trade secrets?

A) the Economic Espionage Act

B) the Sarbanes-Oxley Act

C) the Lanham Act

D) the Telecommunication Act

Answer:  A

Difficulty:  Easy

Topic:  Trade Secret

LO:  5

59) According to the Economic Espionage Act, ________.

A) persons who have reverse engineered a trade secret can use that trade secret and the related trademark

B) the rights to a trade secret will have to be renewed after a specified period of time

C) trade secrets can be shared for a limited amount of time

D) it is a federal crime to convert another's trade secret for commercial benefit

Answer:  D

Difficulty:  Easy

Topic:  Trade Secret

LO:  5

60) Uploading copyrighted material to an unauthorized website by a non-copyright holder would count as an act of copyright infringement under the ________.

A) Leahy-Smith America Invents Act

B) Berne Convention Act

C) Sonny Bono Copyright Term Extension Act

D) No Electronic Theft Act

Answer:  D

Difficulty:  Easy

Topic:  Copyright

LO:  5

61) Intellectual property is a term that describes property that is developed through an intellectual and creative process.

Answer:  TRUE

Difficulty:  Easy

Topic:  Intellectual Property

LO:  1

62) Intellectual property falls into a category of property known as tangible rights.

Answer:  FALSE

Difficulty:  Easy

Topic:  Intellectual Property

LO:  1

63) Intellectual property rights are more subject to misappropriation than is tangible property.

Answer:  TRUE

Difficulty:  Easy

Topic:  Intellectual Property

LO:  1

64) A trade secret is a product formula, pattern, or design of a company that the company publishes openly to the market.

Answer:  FALSE

Difficulty:  Easy

Topic:  Trade Secret

LO:  1

65) A competitor can lawfully discover a trade secret by performing reverse engineering.

Answer:  TRUE

Difficulty:  Easy

Topic:  Trade Secret

LO:  1

66) A patent is a grant by the federal government upon the inventor of an invention for the exclusive right to use, sell, or license the invention for a limited amount of time.

Answer:  TRUE

Difficulty:  Easy

Topic:  Patent

LO:  2

67) State patent law is exclusive; there are no federal patent laws.

Answer:  FALSE

Difficulty:  Easy

Topic:  Patent

LO:  2

68) If a patent application is filed but a patent has not yet been issued, the applicant usually places the words "patent pending" on the article.

Answer:  TRUE

Difficulty:  Easy

Topic:  Patent

LO:  2

69) If a patent is denied, the invention is assigned a patent number.

Answer:  FALSE

Difficulty:  Easy

Topic:  Patent

LO:  2

70) Abstractions and scientific principles cannot be patented unless they are part of the tangible environment.

Answer:  TRUE

Difficulty:  Easy

Topic:  Patent

LO:  2

71) Design patents protect the functionality of the item.

Answer:  FALSE

Difficulty:  Easy

Topic:  Patent

LO:  2

72) If an invention has theoretical benefit and no useful purpose, it cannot be patented.

Answer:  TRUE

Difficulty:  Easy

Topic:  Patent

LO:  2

73) Utility patents for inventions are valid for 5 years.

Answer:  FALSE

Difficulty:  Easy

Topic:  Patent

LO:  2

74) A utility patent is a patent that may be obtained for the ornamental nonfunctional design of an item.

Answer:  FALSE

Difficulty:  Easy

Topic:  Patent

LO:  2

75) Under the Copyright Term Extension Act, individuals are granted copyright only for the first 20 years from the year of first publication.

Answer:  FALSE

Difficulty:  Easy

Topic:  Copyright

LO:  3

76) Intangible writings are subject to copyright registration and protection.

Answer:  FALSE

Difficulty:  Easy

Topic:  Copyright

LO:  3

77) A copyright registration certificate is issued to the copyright holder.

Answer:  TRUE

Difficulty:  Easy

Topic:  Copyright

LO:  3

78) The Berne Convention enforced the need to place the symbol © on a copyrighted work.

Answer:  FALSE

Difficulty:  Easy

Topic:  Copyright

LO:  3

79) The fair use doctrine prevents any unauthorized use of copyrighted materials.

Answer:  FALSE

Difficulty:  Easy

Topic:  Copyright

LO:  3

80) Under the fair use doctrine, a comedy television show is allowed to perform parodies and satires involving famous celebrities.

Answer:  TRUE

Difficulty:  Easy

Topic:  Copyright

LO:  3

81) The ® symbol is used to designate marks that have not been registered with the U.S. Patent and Trademark Office.

Answer:  FALSE

Difficulty:  Easy

Topic:  Trademark

LO:  4

82) A mark is any trade name, symbol, word, logo, design, or device used to identify and distinguish goods of a manufacturer or seller or services of a provider from those of other manufacturers, sellers, or providers.

Answer:  TRUE

Difficulty:  Easy

Topic:  Trademark

LO:  4

83) Marks are registered with the U.S. Copyright Office in Washington, DC.

Answer:  FALSE

Difficulty:  Easy

Topic:  Trademark

LO:  4

84) SM is a symbol that designates an owner's legal claim to an unregistered mark that is associated with a product.

Answer:  FALSE

Difficulty:  Easy

Topic:  Trademark

LO:  4

85) A generic name is a term for a mark that has become a common term for a product line or type of service and therefore has lost its trademark protection.

Answer:  TRUE

Difficulty:  Easy

Topic:  Trademark

LO:  4

86) Words that are descriptive but have no secondary meaning can be trademarked.

Answer:  FALSE

Difficulty:  Easy

Topic:  Trademark

LO:  4

87) A service mark is a distinctive mark, symbol, name, word, motto, or device that identifies the goods of a particular business.

Answer:  FALSE

Difficulty:  Easy

Topic:  Trademark

LO:  4

88) The NET Act makes it a federal crime to reproduce, share, or distribute copyrighted electronic works including movies, songs, software programs, and video games.

Answer:  TRUE

Difficulty:  Easy

Topic:  Copyright

LO:  5

89) The Digital Millennium Copyright Act is a federal statute that prohibits unauthorized access to copyrighted digital works by circumventing encryption technology.

Answer:  TRUE

Difficulty:  Easy

Topic:  Copyright

LO:  5

90) The No Electronic Theft Act permits copyright holders to sue violators in a civil lawsuit and recover monetary damages for works infringed.

Answer:  TRUE

Difficulty:  Easy

Topic:  Copyright

LO:  5

91) Define intellectual property and elaborate on its significance and vulnerabilities.

Answer:  Intellectual property is a term that describes property that is developed through an intellectual and creative process. Intellectual property falls into a category of property known as intangible rights, which are not tangible physical objects. Patents, copyrights, trademarks, and trade secrets are types of intellectual property. Intellectual property is of significant value to companies in the United States and globally as well. Over one-half of the value of large companies in the United States is related to their intangible property rights. Some industries are intellectual property intensive, such as the music and movie industries. Other industries that are not intellectual property intensive, such as the automobile and food industries, are still highly dependent on their intellectual property rights. Because of their intangible nature, intellectual property rights are more subject to misappropriation than is tangible property. It is almost impossible to steal real estate, and it is often difficult to steal tangible property such as equipment, furniture, and other personal property. However, intellectual property rights are much easier to misappropriate. The advent of the Internet has allowed cyber piracy to run amok. The illegal procurement and duplication of intellectual property signifies the vulnerable nature of intellectual property. It is thus important to protect intellectual property rights and consider it with the level of gravitas reserved for personal or immovable property rights.

Difficulty:  Easy

Topic:  Intellectual Property

LO:  1

92) Examine the concept of reverse engineering with regard to trade secrets and differentiate it from misappropriation.

Answer:  Reverse engineering refers to the act of taking apart and examining a rival's product or re-creating a secret recipe. Reverse engineering can be lawfully employed in order to discover a trade secret. A competitor who has reverse engineered a trade secret can use the trade secret but not the trademarked name used by the original creator of the trade secret. Since trade secret laws usually require the owners of trade secrets to protect them well, the laws assume that the abstruseness of the secret recipe is also a security concern for the owners. In other words, a competitor may deconstruct a particular trade secret without fear of legal retribution. In order to keep their secret more secure, owners may have to make their recipes more difficult to break down to analysis. On the other hand, misappropriation refers to the act of acquiring a trade secret through unlawful means, such as theft, bribery, or industrial espionage. Misappropriation requires an actual breach of another establishment's security in order to procure the necessary trade secret. Reverse engineering does not require the compromise of the trade secret owner's security while misappropriation does. For example, if a potato chips company wanted to attain its competitor's trade secret, analyzing the competitor's chips in order to determine the recipe is lawful while bribing a top official of the competing company in order get the trade secret is misappropriation.

Difficulty:  Easy

Topic:  Trade Secret

LO:  1

93) Differentiate between design patents and utility patents with an example.

Answer:  A utility patent is one that protects the functionality of the invention while a design patent is obtained for the ornamental nonfunctional design of an item. A utility patent is valid for 20 years, while a design patent is valid for fourteen years. The functional nature of a design is a variable that varies from scenario to scenario. For example, the design of the exterior shell of a car may be eligible for a design patent. However, if the exterior shell had a primary purpose of strengthening the body of the vehicle, it may not simply be a superfluous addition to the car. The exterior shell in the second scenario performs a function instead of being a passive ornamental part of the vehicle. Thus, the exterior shell may be more suited to be a utility patent instead of a design patent. The nonfunctional or functional nature of an item is an important parameter that must be debated upon thoroughly before granting the item with a design or utility patent.
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94) State the requirements for obtaining a patent and justify each requirement with an example.

Answer:  To be patented, an invention must be novel, useful, and nonobvious. An invention must meet all three of these requirements for it to be patented. The novelty of an invention is an imperative requirement that needs the invention to have no similar predecessor or peer. If the invention has been used in "prior art," it is not novel and cannot be patented. For example, Facebook qualifies the novelty clause because it was a unique project during its time and it possessed original features that were unheard of before its time. An invention must have a practical purpose which must seek to solve a particular dilemma or prevent a commonly occurring problem. For example, the invention of the seat belt seeks to address safety issues that arise in vehicles and airplanes. In this respect, the seatbelt is a useful invention. The final criterion for an invention to fulfil in order to be patented is the nonobvious nature of the invention. Quite simply, if an invention is obvious, it cannot be patented. For example, when the telephone was first invented, it wasn't as obvious as an invention as it is today. During that period of time, the telephone was considered to be a nonobvious invention.
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95) Describe the fair use doctrine and analyze the ambiguities that arise due to its content.

Answer:  The fair use doctrine permits certain limited use of a copyright by someone other than the copyright holder without the permission of the copyright holder. The following uses are protected under this doctrine:

(1) quotation of the copyrighted work for review or criticism or in a scholarly or technical work,

(2) use in a parody or satire,

(3) brief quotation in a news report,

(4) reproduction by a teacher or student of a small part of the work to illustrate a lesson,

(5) incidental reproduction of a work in a newsreel or broadcast of an event being reported, and

(6) reproduction of a work in a legislative or judicial proceeding.

A copyright holder cannot recover for copyright infringement where fair use is found. Due to the deliberate ambiguity inherent in the fair use doctrine, there is ample room for the law to be misunderstood in this respect. The extent to which a particular use of copyrighted material is considered fair use is decided on a case by case basis. It is important to note that the size of the material being used, while an important factor, isn't the only one to be considered when applying the fair use doctrine. For example, an entire copyrighted movie may be appropriated and played in a court hearing and this does not entail copyright infringement. However, the unauthorized duplication of mere paragraphs from a copyrighted novel is an example of copyright infringement and cannot involve the fair use doctrine.
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96) Can encryption and its legal enforcement keep up with digital piracy?

Answer:  Encryption technology is technology that is primarily aimed at securing software or other cyber material from cyber pirates. Trademarked software and videos often require licenses and password keys to be operated. The licenses and passes are withheld by companies who divulge them to users after they pay a fee. Software pirates who are equally (if not more) well versed with technology often succeed in cracking these wrappers and protection devices, thus rendering the licenses and passwords irrelevant. The competition between trademarked software encryption and cyberspace pirates has almost always been won by the pirates. Quite simply, a man-made encryption can be decoded and made redundant by an equally capable individual elsewhere. The Internet has also afforded software pirates with the strength and invulnerability borne from anonymity. Thus, encryption may keep software safe for a short period of time but will invariably be cracked by illegal third parties.
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97) Contrast registered and unregistered marks and evaluate the advantages of the former over the latter.

Answer:  Unregistered marks are used to assign an owner's legal claim over a product or service that is unregistered with the U.S. Patent and Trademark Office (PTO). Registered marks are similar to unregistered marks except that they are registered with the PTO. While registered marks are designated with the ® symbol, unregistered marks are designated with the TM or the SM symbol. Registered marks are given nationwide effect and any legal dispute over them entails federal court hearings. Unregistered marks can be used to prevent others from using the marked name, but the ensuing lawsuit occurs in state courts. Registered marks also serve as constructive notice that the mark is the registrant's personal property. Unregistered marks, however, do not require a pending application at the PTO while registered marks require that an application for the same be accepted at the PTO.
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98) Discuss the feasibility of a successful termination of counterfeiting and trademark dilution.

Answer:  The arrival of globalization has made today's world a smaller place. This allows more interplay between nations of the world, which in turn causes influences of varying types to move between vast amounts of geographical space. An unfortunate outcome of this is that illegal practices tend to travel as well, establishing worldwide networks and systems as they do so. An example of this is counterfeiting. Counterfeiting involves manufacturing goods that are sold under the trademark of a well-known and prestigious brand. This often leads to the dilution of a trademark's value. Trademark dilution of this nature usually occurs due to blurring or tarnishment. The trademark dilution involved undermines the legal and financial grounds on which the trademark is built. Due to the aforementioned globalization, counterfeiting of products of a particular region is often effected in foreign lands. The geopolitical red tape and finance involved in tracking down counterfeiters and exposing their global networks is often infeasible. Due to this reason, a complete termination of counterfeiting may not be possible, but more stringent laws that regulate dilution and tarnishment may be able to curb the problem to a certain extent.
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99) Explain the origin of generic names with an example.

Answer:  A generic name is a term for a mark that has become a common term for a product line or type of service and therefore has lost its trademark protection. Once a company has been granted a trademark or service mark, the company usually uses the mark as a brand name to promote its goods or services. Obviously, the owner of the mark wants to promote its brand so that consumers and users will easily recognize the brand name. However, sometimes a company may be too successful in promoting a mark, and at some point in time, the public begins to use the brand name as a common name to denote the type of product or service being sold rather than as the trademark or service mark of the individual seller. Once a trademark becomes a generic name, the term loses its protection under federal trademark law. An example of a generic name is videotape. The word "Videotape" was first trademarked by Ampex Corporation. However, the word came to be synonymous with the product itself and it was soon rendered a generic name.
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100) Discuss the endemic nature of copyright infringement in today's digital world.

Answer:  Copyright infringement occurs when a party copies a substantial and material part of a plaintiff's copyrighted work without permission. In the modern times, copyright infringement is most rampant over the Internet. Digital piracy allows unchecked and unauthorized copying of movies, videos, eBooks, software, games, and other copyrighted material. Due to the anonymity that the Internet provides, copyright infringers or "pirates" are at liberty to pursue illegal duplication and unauthorized copying of protected material. The reduced costs of data storage and the massive proliferation of storage sites have provided fertile grounds for infringers to spread illicit material for other users to download and hoard. Since the usage of illegally downloaded material is widespread, it is hardly considered as anomalous as an actual crime. Another reason for this status quo is the fact that the Internet is an international entity that is covered by multiple laws legislated in multiple countries, thus giving rise to divergent views of fair use and prosecution. To ensure reduced copyright infringement, stricter copyright laws should be introduced while existing acts like the DMCA must be strengthened and mobilized.
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